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sta check and had it in posses- 
pf when on March 5, 1941, the 

g iné@ms e went into bankruptcy 

tic Regd the check, as well as the 
led a upon which it was given, 
i ie worthless. 

ES Wppellant argues that the trial 
entertag@™mrt erred in denying defen- 
oo sa motion for a nonsuit at 
Fisagg aaese of plaintiff’s case, and that 

ihe rt erred in refusing to 
ure thag™mnt defendant’s motion for a 
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en a carrier makes a con- 
to collect on delivery, it 
is with reference to it just 
other agent and for 
h of its duty in the collec- 
f the price is liable for 
atever it would have collect- 
the duty had been fulfill- 
lthough the shipper may 
rights by an unquali- 
acceptance of that which 
carrier has taken in lieu of 
or of that which it was 
thorized to receive. 
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s not error leading to a} 


igests Of Recent Opinions 


current date. For the purposes of 
argument it may be assumed 
that that would be so if, as ap- 
pellant argues, the proof present- 
ed by defendant at the trial was 
not controverted; but the answer 
to the argument is that there 
was contradictory proof. The 
shipper’s representative with 
whom the carrier’s general man- 
ager had the conversation and 
from whom the latter says he 
received the subsequent instruc- 
tions testified without objection 
that her responses to the in- 
quiry were “we will put it (the 
postdated check) through, but 





land further “we would accept 
it without any responsibility on 
| our part.” Thus, there was a fact 
| question for settlement by the 


¢ 


i 





| . 
{trial court as to the arrange- | 


ment upon which the cneck, ac- 
|}cented by the carrier contrary to 
'instructions, was forwarded to 
and retained by the shipper. The 
fact was ultimately resolved 
against the defendant. It was 
within the ficld of the judge, 
sitting without a jury, to find 


fied acceptance of the postdated 
icheck by the shipper but that, 
on the contrary, the acceptance 
was limited by the condition 
that while the shipper wauld re- 
ceive and bank the check it 
would do so only upon the un- 
derstanding that it assumed no 
responsibility for the collection 
in that procedure, and that the 
carrier, having let the goods go 
from its possession and being 
|'under the obligation to produce 
either the goods or the money, 
elected to take the chance that 
the check would be paid to the 
shipper when due. Affirmed. 
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Review Of Constitutional 
Revision Referendum 
Denied 
Justice Porter Rules Court Has 


No Jurisdiction To Issue 
Writ Of Certiorari 











The much publicized attack on 
|the legality of the referendum 
lon constitutional revision and 
jon Chapter 217 of the Laws of} 
|1943 which authorized the refer- | 
|}endum, was concluded this Mon- 
|day when Justice Porter denied 
lan application for a Writ of 
| Certiorari to review the act and 
the referendum. The decision, 
rendered less than 24 hours after 
argument on the application had 
begun, did not pass upon all the 
questions raised and argued but 
was based on the State’s main 
contention which was dispositive 
of the issue. This contention, 
and the Court’s ruling, was that 
the Court lacked jurisdiction to 
grant the writ since the ques- 
tions sought to be reviewed are 
political and not judicial. 

The applicants for the writ 
maintained that the case of Bott 
v. State of New Jersey, 63 N. J. 
L. 289, supported their position. 
In that case, a writ was allowed 
to review the adoption of an 
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CURRENT DECISION 








DOMESTIC RELATIONS — 
COURTS—Juvenile and Do- 
mestic Relations Court has 
has jurisdiction concerning 
matters of non support even 
though complainant is a non 
resident of this state. 

Opinion rendered by Barison, 
J., Juvenile & Domestic Rela- 
tions Ct. Hudson Cty., on Dec. 21, 
1943. Pearl Mezei v. Andrew 
Mezei. Anna B. Hogan for complt. 
Newmark & Boehm for deft. 

This matter comes before this 
court on complaint made and 
filed by Pearl Mezci against her 


» | husband Andrew Mezei. 


The complaint alleges that her 
husband has willfully refused 
and failed to provide adequate 
support and maintenance for 
his family, consisting of herself, 
and that for the past two years 
lhas not supported his wife, con- 
|trary to “An Act concerning the 
| Juvenile and Domestic Relations 
Court, P. L. 1929, Chapter 157”, 
land the supplements and 
‘amendments thereof, and con- 
| trary to the provisions of “An 
Act for the Settlement and Re- 
llief of Poor, P. L. 1924, Chapter 
132”, and the supplements there- 
to and amendments thereof. 

The proofs submitted show 
that the wife is a resident of 
New York, is ill, unemployed, has 
neither income nor money, and 
is presently obtaining financial 
aid and support from her rela- 
tives; the husband is a resident 
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The Lawyer And The War 
Address by 
Hon. Charles H. Tuttle* 








This luncheon affords a happy 
opportunity for the bench and 
bar to anoint with the oil of 
gladness one who has our confi- 
dence in the assumption’ of 
heavy responsibilities in the 
public service. 

A brave and experienced mar- 
iner embarking upon the 
troublous and uncertain waters 


is 


lof high official life. His face is 


set toward a far and an un- 
known shore. His compass is his 
conscience. His talents are his 
navigation guides. His courage is 
his answer to the gales ahead. 
His faith is the fixed star by 
which he is to steer. 

Our part is to help him get his 
boat into the surf, and to send 
our godspeeds after him as he 
sets sail for the horizon. 

But our tributes to his adven- 
turousness are the heartier, be- 
cause he launches in the teeth 
of a storm,—the fiercest storm 
that ever howled around the 
ears of man. 

The lawyer—at least the liti- 
gation lawyer—is by instinct and 
by training a man of war; but 
the theatre of his martial opera- 
tions is the floor space of the 
courtroom, and a proper retain- 
er is ordinarily sufficient for his 
logistics and his choice of sides. 
But James McNally now enlists 
in a war wkose theatre of opera- 
tions is the globe itself, and all 
its earth and air and water; and 
his choice of sides is predestined 
by his faith that the Reign of 
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* At-Federal -Bar Luncheon | 





Thoughts On The 


By Aaron Marder 





A. 


Consensus of opinion seems to 
be in the direction of the unifi- 
cation of all first instance courts 
(excepting, of course, inferior 
courts such as the district court, 
police court, etc.). 


(1) 

Modern concepts of justice ab- 
hor a system which time and 
again causes a dismissal of a suit 
because it was not brought in the 
right court or which makes it 
necessary to institute a second 
| Suit in another court so that 
|justice may be accomplished. 
Our reports are replete with 
such examples. England led the 
way in 1875 and established one 
court for all jurisdictions. All of 
our sister states, except two, 
have a unified court. 


(2) 

In unifying the courts, how- 
ever, two matters of great im- 
portance must be secured. The 
second follows from the first. 

The first is the safeguarding 
of the development of equity 
jurisprudence (and for that 
matter of probate law, criminal 
law and our other great divi- 
sions of law). 


The second is that the work 
in each field be done by special- 
ists. Specialization will retain all 
the substantial benefits of sep- 
arate courts and avert the ills 
thereof. 











Lawyers’ Committee To 
Consider Best Plan For 
Selection Of Judges 


New York, (CCNS) — Forma- 
tion of an enlarged committee 
to press for a change in New 
York state’s 97-year-old system 
of selecting judges was effected 
by representatives of the three 
leading Bar associations of the 
First Judicial District and other 
interested groups at a meeting 
here. 

More than 50 systems of judi- 
cial selection, most of them 
variations of three or four basic 
systems, have been suggested. 
Allen Wardwell, president of the 
City Bar Association and tem- 
porary chairman of the enlarged 
committee, said it was hoped to 
have a definite plan ready to 
present at the 1944 session of 
the Legislature. 

To bring about joint action by 
all members of the Bar, repre- 
sentatives of the National Law- 
yers Guild, the Women’s Bar As- 
sociation of New York and Bronx 
Counties and members of the 
law committees of the Chamber 
of Commerce, the Citizens Union 
and the City Club were invited 
to serve on the committee. 

The session at which the ex- 
panded committee was formed 
was called by Wardwell, William 
Dean Embree, president of the 
New York County Lawyers As- 
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Judicial Article Of 


The Proposed New Constitution 
In New Jersey 


(3) 

This paper will deal only with 
law and equity. The analogies to 
the other great divisions will, it 
is trusted, be sufficiently clear. 

(4) 

The question of course, is one 
of procedure. How to make pro- 
cedure as simple and modern as 
possible without interfering with 
the development of substantive 
law. The increasing complexity 
of our civilization gives suffi- 
cient challenge to the ingenuity, 
scholarship and social minded- 
ness of the modern lawyer in his 
endeavor that the just thing be 
done in the instant case. Neither 
he nor the courts should be per- 
plexed with matters of jurisdic- 
tion or procedure to the utter 
bewilderment of the parties in- 
volved. 

(5) 

This paper suggests that the 
new Federal Rules of Procedure 
be used as a model for our prac- 
tice aud procedure in a unified 
court. The sponsorship and au- 
thorship of these rules are 
known to every lawyer. The 
public at large should be in- 
formed that Congress authoriz- 
ed the Supreme Court to pre- 
scribe new rules and that the 
Supreme Court delegated the 
task of formulating the rules to 
an advisory committee of some 
sixteen of the best legal and so- 
cially developed minds in the 
country. 

One of the most striking of 
the new federal rules is Rule 2, 
which prescribes: “There shall 
be one form of action to be 
known as ‘civil action’.” This fits 
in neatly with a unified court. 

Chief Justice Hughes, in com- 
menting upon the present ab- 
surdity of separate systems of 
procedure said:1 

“The formulation of rules 
merely for actions at law is 
obviously not the ultimate goal 
and there is no requirement of 
sound administration which 
demands at this time separate 
systems of procedure for civil 
actions in the federal courts. 
While such a division is readily 
explained as a matter of his- 
torical development, it cannot 
be justified as an objective in 
procedural reform. Of course, 
I am not speaking of distinc- 
tions between law and equity 
in the matter of substantive 
rights, but of mere procedure 
where a unified practice may 
be had consistently with all 
substantive rights.” 

The following? is by a leading 
law writer on federal practice, 
citing authorities, and shows 
how carefully the development 
of the systems of substantive law 
and equity jurisprudence are 
protected by the new rules: 

“The rules therefore show on 
their face, in Rule 1, that the 
substantive distinction  be- 
tween a legal cause of action 
and an equitable cause of ac- 
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1. As cited in Hughes Fegeral Practice, 





sec. 18563, note 4. 
2. Hughes Federal Pragticé, sec. 18563. 
‘4 
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DIGESTS OF RECENT 
OPINIONS 


(Continued from page 1) 


MUNICIPAL CORPORATIONS— 
TAX LIENS—Any agreement 
whereby municipal officers 
would agree to delay enforce- 
ment of tax claims on property 
upon which the taxes had be- 
come liens would be ultra 
vires. 

Digested from an opinion ren- 
dered by Kays, V.C., on Dec. 24, 
1943. Secaucus v. Eichman. In 
Chancery of N. J. Edward A. 
Smarak for complt. Meyer Eich- 
man, pro se. 

This matter came before the 
court on a motion to strike out 

_ the answer and counterclaim. 

The bill of complaint was filed 
for the purpose of foreclosing 
certain tax liens on property 
owned by defendant. Complain- 
ant claims that the answer and 
counterclaim are both sham. De- 
fendant claims that he entered 
into an agreement with the 
complainant whereby complain- 
ant agreed to delay the enforce- 
ment of the tax claims pursuant 
to a plan for the liquidation of 
the property upon which the 
taxes had become liens. This 
claim is denied in the affidavits 
of the mayor, the town clerk 
and the collector of the com- 
plainant. Even if the claim of 
the defendant is true, such an 
act on the part of said munici- 
pal officers would be ultra vires. 

Defendant also claims that the 
town is estopped by reason of 
its failure to protest against the 
plan of liquidation according to 
an order made by this court in 
the case of Wartsky v. Port De- 
velopment Co., Docket 107 p. 717. 
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In the Wartsky suit it appears 
that the town was noticed as 
well as the general creditors but 
took no part in the proceedings. 
This did not work an estoppel 
against the town. The munici- 
pality is more than a general 
creditor. It is a lien holder by 
reason of the statute and the 
court knows of no authority 
which requires it to protect its 
priority in such proceeding. 

The counterclaim alleges that 
the defendant is unable to pro- 
cure the necessary information 
with reference to the several ap- 
portionments of taxes made 
against the property and prays 
for discovery. These apportion- 
ments are matters of record and 
can be ascertained upon an ex- 
amination of the public records 
of the municipality. The answer- 
ing affidavits make no claim 
that such information has been 
sought or denied. 

The court concludes that both 
the answer and counterclaim are 
sham and should be stricken out. 


CORPORATIONS— 
MASTER AND SERVANT — 
Dismissal and demotions of 
public employees for reasons 
of economy and efficiency are 
entirely proper. 


MUNICIPAL 


Digested from an opinion ren- 


dered by Porter, J., on Dec. 29, 
1943. N. J. Sup. Ct. Salisky v. 


& Breslin; 
Carmen Belli 


Garfield. Breslin 
John J. Breslin Jr., 


& James A. Major for prosecu- 
tors. Carey & Lane; Robert 
Carey & Harry Lane for resp. 
The writ brings before the 
court for review the validity of 
a resolution enacted by the City 
Council of respondent. By its 


provisions seven of the 
tors were dismissed from mem- 
bership in the police department 
and five others of the prosecu- 


prosecu- 


ability of the mayor under the 
circumstances, the chairman of 
the city council was acting as 
mayor pro tempore under the 
statute R.S. 38:23-4. As such of- 
ficial he approved the resolution 
on the same evening of its pass- 
age. It thereby became effective. 

Nor does the court think the 
prosecutors have made out a 
case on the point that the reso- 
lution was not passed in good 
faith. A careful review of the 
proofs clearly satisfies the court 
that the prosecutors have failed 
establish the truth of their 
charge by a preponderance of 
the evidence as required by the 
well settled rule. It is argued by 
prosecutors that a recent elec- 
tion had resulted in a political 


to 





| de: 


| judgment 





tors were demoted in rank as 
officers of the police depart- 
ment. 

Prosecutors argue, first, that 
the resolution was not enacted | 
in good faith but for political 
reasons. Secondly, that it was 
duly vetoed by the mayor and 
not passed over his veto. The 
court concludes that the latter 
point is without merit. The 
mayor is on leave while serving 
in the armed forces. He, being 
stationed on military duty in 
Chicago was absent from the 
city when this resolution was 
enacted. Apparently a copy of 
the resolution was sent to the 
mayor in Chicago because the 
city clerk received it by mail 
from Chicago endorsed with his 
veto thereon. This attempted 
| veto was invalid. During the dis- | 
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change of control and that the | 


resolution was motivated by 
purely political considerations by 
those newly invested with power 
and that the result was an un- 


dermanning of the police de- 
partment. On the other hand, 
proponents of the resolution 


iy these charges and say that 
resolution was passed in the 
interest because of the 
of reducing municipal 
In the absence of a 
showing of bad faith the 
may not substitute its 
concerning the con- 
duct of municipal affairs for 
that of those officials elected by 
people and charged by law 
with that duty. Dismissal and 
demotions of public employees 
for reasons of economy and effi- 


the 
public 
necessity 
expenses. 
clear 
court 


the 





ciency are entirely proper. 
Writ dismissed. 
EXECUTORS—FEES—Executors 


Commissions are not deducti- 
ble until they have been fixed 
and allowed by the Court. 
EXECUTORS—RENTS — Execu- 
tor or administrator has no 
power over real estate of testa- 
tor or intestate and is not ac- 
countable for rents in the Or- 
phan’s Court. 
Dig 
dered 


90 


ested from an opinion ren- 
by Duffy, O.C.J., on Dec. 
1943. Hudson Cty. Orphan’s 
Estate of Gertrude C. Puth. 
Lewis G. Hansen for pet. Edward 
Stover for pe penagy 

Gertrude Puth died leaving 
last will sh testament where- 
in, after providing for payment 
of debts and disposing of certain 
specific legacies, she left the 
residue of her estate to her four 
hildren. One of the children, 
named as executrix in the 





The executrix entered upon 
her duties and, according to her 
testimony, rendered periodic in- 
formal reports of her manage- 
ment of the estate to the inter- 
ested parties. It further appears 
that two of the interested parties 
petitioned this Court for a for- 
mal accounting by the executrix 
Pursuant to such an order, the 
executrix filed her account 
Whereupon two of the children 
the testatrix, filed their 
to certain items set 


ceptions 


forth therein. 

Exception has been taken to 
the item listed in the inventory 
as the Mazzei note in the value 
f $489.33, on the grounds that 
the Accounting shows that only 
$200 was received therefrom. The 
explanation offered for the dis- 
crepancy is that the testatrix 
made the loan to Mr. Mazzei 
upon whose property she held a 
mortgage. Subsequentiy, the exe- 
cutrix acquired title to the mort- 
gaged property by deed from 
Mazzei and, in consideration 
thereof, allowed him credit of 
$200 on his note. Of the balance 
due $200 was received as shown 
in the accounting. I see no ob- 


ex- | 





| therefore surcharge 


jection to the allowance made to 
the mortgager by the executrix 
in lieu of. foreclosure costs but I 
must surcharge the account in 
the sum of $9.33. This amount 
remains unexplained and is the 
unaccounted for balance of the 
inventory value of the note. 
Exception has been taken to 
an item in the account wherein 
executrix has sought discharge 
for the sum of $748 representing 
“Executrix’s fee”. It is funda- 
mental that executors’ commis- 
sions are not deductible until 
they have been fixed and allow- 
ed by the court. And, further- 
more, if any money is withdrawn 
from the estate by the executor 





| prior to such settlement in pay- 


ment of commissions he will be 
chargeable with interest thereon 
to the time of his accounting. I 
the account- 
ant $748 with interest thereon. 





| 


Exception has been taken to/| 


certain items in the account 
wherein the executrix has claim- 
ed discharge for payment made 
to counsel for proctor’s fees ag- 
gregating $1,282.15. No exception 
has been taken to a 
item in the sum of $25 for a like 
disbursement. It is the establish- 


|ever over the real estate 


similar | 






costs of maintenance of cerj 
real properties devised by 
testatrix under her will. 
question has also been 


re 
i 


concerning the payment of »fon still | 
by the executrix for the prenghmply alte 
which she personally occupigmating a le 

Under the will a power to @™ed 4m eat 
any and all real property and I 
conferred upon the execugmper the ye 


The cases hold that a mer 
rection or permission exter 
to the executor to sell land 
naked power and confers 





uitable, il 


estate upon the executor in @@fhe new | 
realty. The realty is vesteqapre destrc 
the devisee subject to the ex. aw or 





tion of the power of sale. Ramequity”. (1 
which accrue subsequent to Mon statec 
death of the testator belonz—ples must 
the heir or devisee. Where poe 0° the 
to sell realty is given to oe still 

eutor under a will the r@etermine 

therefrom belong to the hein@puse of < 
devisees until the power of g@puitable fc 
is exercised. An executor or @ination 0: 


ministrator has no power wh 





testator or intestate and is ely 
accountable for rents in the 100 
phans’ Court. If he collects r e10r' 
or occupies premises of the sa 
cedent the only forum in w: ds upon 


he can be called upon to acer @ it stan 
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nent of n still remains. The rules 
the premgimply alter the procedure of 


ating a legal cause of action 
1d an equitable cause of ac- 
n and provide that what- 
er the source of the cause of 
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ee pens uitable, it shall in the future 
el] land | east in the form of a “civil 
confers me? - 
cutor ingm@ghe new rules do not there- 
is vested e destroy the substantive 
o the ex. Maw” or the substantive 
- sale. Ra@fequity”. (1) Any cause of ac- 
uent to Mon stated under the new 
1r belonz:mples must have its source in 
Where pine the other. Precedents 
to the aust still be investigated to 
| the p@etermine whether any given 
the heji-@puse of action is legal or 
ower of s@uitable for upon the deter- 
-utor or @Pination of this question de- 
ower wruggends the right to a jury trial 
state of preserved in the new rules. 
and is = the right of either 
sin the erty not to have the case 
ollects rafied before a jury but dealt 
; of the @#Pth as a suit in equity de- 
m in wogends upon whether the case 
n to accom it stands at the time of trial 
ery. # legal or equitable in char- 
required ©" rate 
in acc 
Ss express already indicated, however, 
he new rules are not intended 
—_ —_ # alter substantive rights, le- 
e 5, col.! gal or equitable in character; 
—="€hey simply provide that what- 
‘ENT @ver the right, it shall be cast 
i the form of a civil action, 
ormerly @Mestroying the necessity of 
m of HaffPbeling it either a suit at law 
ces his a case in equity. “Law” and 
me Cour™mequity” however still remain 
of Amempnd back of every “civil ac- 
private must be the pleader’s 
ation of#Moncept as to whether it is 
200m 7 gal or equitable in character. 
irk. ven in bringing a civil action 


1e plaintiff must allege the 
nadequacy of his legal rem- 
lies where the action is one 
@quitable in character.” 
(6) 
he Ettleson case®, decided by 
United States Supreme 
brt in 1942, is of great illus- 
ed importance. 
uit was instituted in one of 
state courts on certain in- 

















ance policies, and then re- 
red to the U. S. District | 
for the District of New 


| 
Metropolitan I e| 


Jersey on the ground of diver- 
Sity. Plaintiffs demanded a jury 
trial. Thereafter the defendant 
filed an answer and counter- 
claim alleging that the policies 
were obtained by innocent 
(equitable) fraud and praying 
for their cancellation and that 
“plaintiff be enjoined from fur- 
ther prosecuting the action at 
law”. The district court ordered 
that the equitable matters set 
up in the counterclaim be heard 
and decided before the trial of 
the issue made by the complaint. 
Upon appeal from this order to 
the Circuit Court of Appeals that 
court certified the question of 
the appealability of the order to 
the Supreme Court. 

It should be remembered that 
the general federal rule is that a 
final judgment is a prerequisite 
to an appeal, although Title 28 


section 227 of the U. S. Code 
sermits an appeal in the case of 


injunctions, temporary injunc- 
etc. This was the law be- 


adoption of the new 


fo" the 
ru 2. 

The defendant argued that the 
new rules made the entire pro- 
ceeding but one suit and that 
the order attempted to be ap- 
pealed from was at most a stay 
of the trial of but one branch of 
the suit, and in no sense a tem- 
porary injunction against the 
plaintiff, and hence not appeal- 
able. 

The Supreme Court held that 
it would look to the substance 
of the order, that the order was 
a temporary injunction, just as 
if it had been made by a chan- 
cellor and that consequently it 
was appealable. 

In a recent learned and dis- 
criminatory paper in this jour- 
nal4, Messrs. Moore and Oglebay, 
criticize the result reached in 
the Ettleson case on the ground 
that “many interlocutory orders 
are extremely important and an 
erroneous ruling oftentimes, but 
not always, calls for a reversal of 
a subsequently entered final 
judgment. This, however, is not 
a basis for departing from the 
general federal rule that a final 
judgment is a prerequisite to an 
appeal.” 

It is felt that Messrs. Moore 
and Oglebay missed entirely the 
real significance of the Ettleson 


nal 


|opinion, to wit, that under the 


new rules every judge sits as a 


|chancellor when the facts indi- 
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a safe and profitable tivestment for trust funds 
in New Jersey. Why not investigate this offer of 














_— up a sound investment and attractive dividend! 

is lm- 

of the @ CURRENT RATE OF DIVIDEND 3% 

erate @ ACCOUNTS INSURED UP TO 85,000 

ae e ASSETS OVER 10 MILLION DOLLARS 
e 14,000 MEMBERS 





ON 


RSEY 


=, CARTERET SAVINGS 
S AND LOAN ASSOCIATION 


866 BROAD STREET * NEWARK, N. J. 


‘ “New Jersey’s Largest Insured Association” 


i 


cate an equitable rule or remedy, 
that the new rules do not in the 
slightest interfere with equitable 
rights and remedies and the de- 
velopment of equity jurispru- 
dence. 

(7) 

Nor should the new rules give 
any trouble by reason of the fact 
that a law question is to be de- 
cided by an equity specialist or 
an equity question presents itself 
to a judge on the law side. In the 
great majority of instances the 
specialist will get his kind of 
case. At all other times the 
judge handling the case can be 
entrusted with the application of 
the proper rule. 

By way of example. Presently, 
in a suit of law, a person who 
appears upon an instrument as 
a primary debtor, may not plead 
or prove that he was understood 
to be a mere surety; he must go 
to the trouble of filing a new 
bill in chancery in order to ob- 
tain relief. Let us suppose an 
action in a unified court under 
the new rules against such a 
debtor who pleads the conse- 
quent equitable defense. Let us 
suppose further that somehow 
| the case is assigned to the jury 
list. Neither party, under the 
new rules, is entitled to have the 
issue of fact of suretyship de- 
cided by a jury. The trial judge 
could very well decide that issue 
himself, or ask the jury for an 
advisory verdict. 

And if a legal question got into 
an equity case the trial judge 
could very well decide that an 
analogy to the presently held 
rule that when equity acquired 
jurisdiction it will hold it to de- 
cide all issues. 

Unaer the present law’ if a 
suit be brought in equity to en- 
force legal rights in real estate 
and if jurisdiction is challenged 
py a disputed legai title, the title 
must be established by a judg- 
ment at law; and if relief de- 
pends upon a disputed legal 
title, the title must be settled by 
an action at law or upon a feign- 
ea issue. How much simpler it 
would be to have that kind of 
case disposed of in a unified 
court and under new rules by a 
trial judge sitting with a jury 
who wouid decide the question of 
titie, and then the equitable 
principles involved would be ap- 
plied and decided by the same 
judge conversant with the case 
Irom its beginning. 

Instances may be multiplied. 
Enough has been stated by way 
of example. 

(8) ° 

In an article’ entitled “Three 
Years of the New Rules” Federal 
Judge J. Foster Symes said: 
“Ine members of the bar are 
under the constant duty of 
improving the administration 
of justice as well as the devel- 
opment of the substantive law 
in all its branches. The pro- 
cedural or adjective law deals 
with the functions of the court 
and the creation of more or 
less arbitrary rules or statutes. 
Any improvement in this de- 
partment of our jurisprudence 
ls dependent upon the consci- 
entious efforts of courts and 
lawyers, who are too inclined 
to be satisfied with any exist- 


5. Slatoff vs. Theurich 123 Eq. (bh & 
A-1935). 
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ing system of procedural rules. 
“The history of our profession 
offers many examples indicat- 
ing that we have recognized 
our duty to bring about re- 
forms desigrred to adapt the 
law to new industrial and so- 
cial conditions. 

“The adoption of the New Fed- 
eral Rules of Civil Procedure 
in 1938 constituted a note- 
worthy epoch in the history of 
law reform ranking in impor- 
tance with the abandonment 
of common law pleading in 
England in 1834 and the adop- 
tion of a simplified procedure 
in that country in 1875. 

“It was the purpose of the 
drafters of the new rules of 
procedure to simplify, rather 
than complicate the proper 
administration of justice.” 


(9) 

To delve into the many other 
aspects of the new federal rules 
would unduly, and, at this time, 
unnecessarily prolong this paper. 
Many of their features are pres- 
ent New Jersey practice, espe- 
cially in equity. The writer is of 
the opinion that their sponsor- 
ship is sufficient indication of 
their merit. Here in New Jersey, 
we are given an unusual oppor- 
tunity. The rules were formulat- 
ed before our courts were uni- 
fied. We do not have to experi- 
ment. We can use as a model the 
best and latest thought on the 
question of procedure. It may 
very well be that our sister states 
will sooner or later turn to that 
same model. 

The new constitution will, of 
course, not provide procedure. 
The rules of procedure can be 
formulated by the highest court, 
pursuant to legislative authority. 
It might be well to formulate 
these new rules prior to the adop- 
tion of the new constitution, so 
that upon the adoption of the 
new constitution, with a unified 
court, that court may immedi- 
ately operate under the new 
rules. 

B. 

The consensus of opinion un- 
questionably is for an indepen- 
dent court of last resort, howso- 
ever that court be named. There 
has been discussion of an inter- 
mediate appellate court or 
courts. 

(1) 

The ideal set up is, of course, 
one trial and one appeal, and that 
appeal to be heard by the court 
of last resort. The writer believes 
that the population of our state 
is small enough to afford us the 
beneficence of this ideal set up 
for a long time to come. 

If it be deemed necessary to 
establish intermediate appellate 
courts, these courts could handle 
matters of procedure (as distin- 
guished from matters of sub- 
stance). It is the writer’s notion 
that appeal to the court of last 
resort from cases of first in- 








stance in the unified court on 
matters of substance, be of right. 
His views in this regard are more 
fully detailed in a paper® read to 
the Essex County Bar Associa- 
tion at a meeting discussing the 
Report of the Commission on 
Revision, which paper contains 
suggested amendments to the 
commission’s draft. 
(2) 

Said paper also contains a 
Suggested amendment to the 
commission’s draft, which will 
provide for a review de novo of 
the facts on appeal in all cases 
not decided by jury. 

A single judge may be as 
wrong on the facts as he may be 
on the law. Since the appellate 
court reads the record, it may 
just as well find the facts de 
novo, instead of saying the judge 
below had sufficient evidence 
before him to find as he did.9 
The startling implication of such 
a course is that if the trial judge 
had found the other way on the 
facts he likewise would have 
been affirmed. An appeal de 
novo is generally the rule in 
equity, and there is no logic or 
practicality in denying that 
same review to law cases decided 
by a judge. Jury determinations 
of fact issues are patently dif- 
ferent. 

Frequently, however, in equity 
cases, digressions from the trial 
de novo rule occuri®. Once the 
difficult word “discretion” is 
used, contrary things may hap- 
pen; the confusing notion 
(taken from the law) that dis- 
cretionary matters are not re- 
viewable at all, intrudes and the 
decree or order is affirmed with- 
out further statement than that 
the matter was discretionary, 
even though the appellate court 
has the entire record before it 
and the testimony is in the form 
of affidavits and its historical 
function is to review de novo. 
But on the other hand, when the 
testimony is oral and the wit- 
nesses observed by the trial 





(Continued on page 7, col. 3) 

8. 65 N. J. L. J. 4 

9. Lanayowker vs. 
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10. “Is An Appeal from 
Hearing De Novo in New Jersey 7 
L. J. 49. 
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Jury Trials In Actions To Cancel Life Insurance 


The recent decision of the Third Circuit Court of Appeals in 
Ettelson v. Metropolitan Life Insurance Company, 137 F (2) 62, 
which held that in the Federal Courts an Insured is entitled to a 
jury trial on an issue of equitable fraud, is of great importance 
the public. 


to 


insurance on the 
develop- 


W 


Appeals to equity to cancel policies of life 
ground of equitable fraud are of comparatively recent 
ment. Originally, statements in applications for insurance 
treated as warranties, and misstatements, whether material or not, 
were held to be breaches of warranty justifying avoidance of the 
policies. Prudential Insurance Company v. Meritt-Chapman, Scott 
Corp., 111 N. J. E. 166. To remedy this unconscionable situation, the 
Legislature in 1903 passed an Act, which, among other things, pro- 
vided that all statements of the insured “shall, in the absence 
fraud be deemed representations and not warranties” (R.S. 17:34- 
i5). For many years after this enactment, the defense of fraud was 
tried at law, where it was incumbent upon the insurer to establish 
all the elements of conscious fraud. 


ere 


»f 


In 1926, Vice Chancellor Backes in the Commercial Casualty 
case, 100 N. J. E. 92, affirmed 101 N. J. E. 738, held that even w 
a bill of complaint alleged conscious fraud, “complainant 
be put to the hazard at law, when the requirements in equity are 
less exacting.” That decision invited the filing of numerous suits 
in equity to cancel policies on the grounds of equitable fraud,—that 
is. where the misrepresentations, though material, were innocently 
made. 


here 


} 


1S ? 


Willi 110 


Apart from procedural considerations, the principal reas 
why insurance companies prefer and resort to the equity forum 
are: first, because they have an easier burden of proof, 

don’t have to prove the element of scienter; and secondly, because 
they believe that a Vice Chancellor’s decision is less likely 
influenced by sympathy for the insured, than a jury's verdict. 


nee they 


be 


In a social economy where a large portion of the wealth of the 
nation is invested in life insurance, upon which people rely 
security in old age, and protect their dependents, it may be 
questioned whether it is socially desirable that such contracts be 
permitted to be avoided by anything short of conscious fraud. Ex- 
perience indicates that many questions contained in applications 
for insurance and for reinstatement are mere formalities, are im- 
material to the risk, and the answers thereto are not relied upon 
by the insured; yet, these answers are frequently traps and snares 
for the unwary, and are pressed into service by insurance com- 
panies to defeat the claims of policyholders. The ease with which 
insurance companies can cancel policies on the ground of equitable 
fraud renders insecure investments in life insurance. And even 
after the incontestable period has passed, the danger is not over, 
since an issue of equitable fraud may be raised to cancel the rein- 
statement of the policy. Cf. New York Life Insurance Company v. 
Weiss 133 N. J. E. 375. 


as 


to 


In some states the Legislatures have sought to prevent such 
abuses, by providing that no insurance company can rescind or 
cancel policies of life insurance except on proof of conscious fraud. 
This is a good example for New Jersey to follow. But until our 
Legislature acts, the decision in the Ettelson case may, in parallel 
situations, afford some policyholders or their beneficiaries an op- 
portunity to try out the defense of equitable fraud before a jury. 
This they can accomplish by bringing suit on their policies in the 
Federal Courts, in the first instance; or if the Insurance Company 
has already brought suit in the Court of Chancery to cancel the 
policy, then by removing that suit to the Federal District Court, 
and counterclaiming on the policy. Since in many cases there is 
the requisite diversity of citizenship and amount in dispute be- 
tween the insurer and the insured, it may be expected that more 
and more of these cases will find their way into the Federal Courts 


Essex County Bar Assn. 


The Lawyer And The War 


(Continued from page 1) The regular meeting of the 
Essex County Bar Association 
will be held at the Association’s 
Library, 744 Broad Street, New- 
ark, N. J. on Monday, January 
10, 1944, at 8 p. m. 

Alan F. Perl, Esq., Regional 
attorney of the National Labor 
Relations Board, Second Region, 
New York City, will address the 
meeting on the subject of The 
Functions and Procedure of the 
National Labor Relations Board. 
after which there will be a short 
question period. 





Law and Justice is the issue in 
all this bloody struggle and is 
the goal of human evolution. 

This faith he now embodies in 
deeds. In our great metropolitan 
community, constituted of all 
races and creeds, he has become 
the lawyer for the Flag which 
symbolizes the Freedom uniting 
them in cooperative progress 
through Law and Justice. Great 
as would be such public service 
in days of peace, it is far greater 
in days of war. 

In time of war, to help make 
democracy work, to keep it true 
to itself, to preserve the right 
balance between the constitu- 
tional guaranties and the na- 





;we declare for a Kingdom of 
Law or a Kingdom of Power. The 
two are incompatible, and the 
world has become too small to 
tional security, to strengthen |C°ntain them both. One or the 
Liberty at home while our armed | Other must go to the wall. The 
forces are defending and estab- | Kingdom of Law rests on optim- 
lishing it abroad, these are high | ism concerning Man. It presup- 
callings and great adventures | POSes values in the individual 
not only for James McNally but | Which should be inviolable by 
for every lawyer heedful of his| the state and which are backed 
oath to preserve and defend the | by the eternal sanctions of God. 
Constitution of the United|The Kingdom of Power rests on 





States. 





These are days when the con- 
science of the bar must exalt 


| itself in reverence for the dictum 
| of Solon of old Athens: “It is the 
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essence of democracy to obey no 
master but the law”. For twenty- 
five hundred years, mankind has 
been striving to build upon that 
great corner stone the temple of 
civilization, and has reared upon 
it such great sky-reaching pil- 
lars as the Justinian Code, Mag- 
na Charta, the common law, and 
the constitutions of the United 
States and of British Common- 
wealth of Nations. And now we 
are engaged in a world-wide war 
which the issue is whether 
Solon’s great corner-stone can 
be shaken and all that has been 
built upon it be overthrown. 

By calling and self-dedication 
lawyers are the priestly staff in 
this threatened temple of dem- 
ocracy built upon law; and over 
them today the august shades of 
the great law-givers and con- 
stitution-makers of the _ past 
bend in benediction as they call 
this sublime task. This, 
brothers of the bar and friends, 


¢ 
ol 


+ 


us to 


is the apopinted hour for us to| 


imitate the rugged virtues of our 


forefathers in the law, and to 
make our day as glorious as| 
theirs 


The time for law business as 
usual has passed. In a hundred 
ways the Law calls us into the 


defense of itself and of the free | 
it. | 


institutions which embody 
Thousands of the members of 
the Bar have heeded this call 
and have entered the armed ser- 
vices, the essential industries, 
the governmental divisions en- 
gvaged in the war effort, the Se- 
lective Service System, the bond 
drives, the bureaus for free legal 
advice, and the war committees 
of the bar associations. Thou- 
sands more are preparing to fol- 
low in their train and to march 
with Liberty and her martial 
sons and to fly with her eagles 
before the face of God. 

The issue is simple,—to stu- 
dents of the law dreadfully sim- 
ple! Is mankind to have freedom 
under law, or slavery without 
law? May government deprive a 
man of life, liberty or property 
without due process of law? May 
government deny to anyone the 
equal protection of the laws? 
May government outlaw freedom 
of thought and communication? 


May government outlaw the 
right of conscience and of free 
worship? 


As we answer these questions 


pessimism concerning Man. It| 


| 
is made for the state and not the 
state for the individual, and that 
all must be automatons moved 
about as on a chess-board by | 
some superman who bestrides | 
the state. 

The Kingdom of Law estab- | 
lishes and preserves a free and | 
independent judiciary. The| 
Kingdom of Power destroys it. | 
The one administers justice in 
public; the other knows only the 
star-chamber. The one guaran- 
tees a self-governing and free 
bar; the other regiments it. The 
one rests government upon con- 
sent of the governed; the other 
ascribes its authority to itself. 
The one protects minorities; the 
other destroys them. The one re- 
quires periodical accountings by 
| power; the other renders power 
accountable to no one except the 
assassin. The one looks upward 
to a distant dawn upon the 
mountains; the other leads 
downward into the iron jaws of 
| Hell. 

Hence, the lawyer has his own 
special and large responsibili- 
ties toward this titanic fight for 
freedom: and by the same token 
he has his special and large re- 
sponsibilities toward the peace | 
| which will follow. 
The Kingdom of the Law may | 
{survive the war, but cannot | 
the peace unless 











it 
that | 
peace is as militant for the reign | 
of Law and Justice as is the war. 
The international gangster is in- 
| finitely more dangerous than is 
| the local gunman. World society 
| must be protected from the one, 
as local society is now protected 
from the other. Denial anywhere 
of the legal and just rights of 
any ethnic, religious and cultural 
minority grows into a denial of 
|freedom everywhere. Collective 
‘security through law and ade- 
quate sanctions to enforce the 
law are essential to the small 
| and weak, whether the small and 
weak be individuals or firesides 
or groups, or whether they be 
nations. The general recognition 
that voluntary cooperation 
among individuals for human 
progress can live and succeed 
only as it accords with the will 
of God as embodied in the moral 
|law, is equally valid in the field 
lof governments and of nations. 
|In this shrunken and inter-de- 
|pendent world, the Kingdom of 
Law is as universally essential to 
harmony, order and progress as 
is the Kingdom of the Natural 
Law. In either case the alterna- 


| survive 





presupposes that the individual | 








tive is the Kingdom of Anar; 

If we are true to our callin; 
servants in the Kingdom of ly 
our mission is clear and we r 
go into all the world and preg 
the gospel of our faith. We r 
be prepared to spend ourse; 









orted his 


without stint, ecstatically, years. Sh 
the great truth we know we ham her hus 
and for the bright and ses to live 
quenchable light of the diviglhe defend 
within it. : the c¢ 
Does it seem impossible? T¥iRnd that 
let me ask you whether in Wiestic Re 
would these present member t jurisd 
the Kingdom of Law, the Ung is not 
States of America and the Bye of New 
ish Commonwealth of Natiqgm,.. revision 
have seemed less impossible’) tne Juver 
If we feel faint because of gaeions Cou 








towering and pathless mogg .mended 
tains ahead, let me give y Ugw R. S. 9:18 
| anecdote. am the 


or heat 
| A Young Dane by the namigg)aiction”: 
| Tycho Brahe, thrilled by his ‘ave 
|covery of a new star, dediczgg, i) 
his life to astronomy. Under labs 
patronage of his king he buigi.;,» 
place which he called the Cit ¢ , 
the Heavens, and there thro 
his telescope he began the 
work of placing on a chart 
exact location of the fixed s 





































—the ground plan of his Cegg§- «rt shi 
tial City. ttn hear on 
Later a new king sent flipr r th 
courtiers to see what value o laws 
sky-gazing could have for D; title “A 
mark; and with sardonic mg, and C 
they decided his labors as fig®-091-1 et ; 
ish waste and cut off the 4@ title Poor 
sidy for the City of the Heavgg, ter 6 an 
Tycho Brahe, amid the seg (sg 9-6-1 « 
ing hopelessness of his futgg.,) and az 
thus expressed his unconqu title 
able faith. (S 3 
“In the time to come,” 1 5 of 
Said Tycho Brahe, “perhap Revise 
hundred years, r@vides under 
Perhaps a thousand, when Hie: Prox 
own poor names eines befor 
are quite forgotten, and ei tituted b 
Kingdom’s dust, tion cond sk 
On one sure certain day, th of th 
torchbearers e which c 
Will, at some point of COn‘@™:. oy inforn 
see a light Sect: 6 of 
Moving upon this chaos. Tho ter 157 an 
our eyes 4, unde 
Be shut forever in an iron s f Co 
Their eyes shall see the K¥ veste 
dom of the law, ers. richts. 
Our undiscovered cosmos te t to the h 
shall see it— : and final 
A new creation rising from bs ming be 
deep, Mision of S 
Beautiful, whole. MM title as are 
We are like men that hear jg. eniov. 
Disjointed notes of some sU?gE risdi 
nal choir. ase d the 
Year after year we patiegg avemee 
record shall 
All we can gather. In that “2 ge the sai 
time 1 ther 
A people that we have not kn and a 
shall hear them ot ases | 
Moving like music to a = 4 Dee 
end.” ‘opr: 
RRC A BM m Hall vs. C 
ANNOUNCEMENT 4A 2d 46. th 
Henry Goldhor and Samut a purs' 
: ¥ co he Act 
Friedman wish to announce ah 
formation of a partnership # ies 
. — } opted 
the general practice of la 74 NJIS. 
1060 Broad Street, Newark Juvenile ~ 
ns Court hi 
NEW JERSEY STATE BAe an orde 
ASSOCIATION nd to pa 
MID-WINTER MEETING a duly vet 
JANUARY 15, 1944 2 desertio1 
ESSEX HOUSE, NEWAR and that 
soca oor need 
Your Association alWiPplaint. The 
needs your thought and hele was not in 
Remember if you do not 20M Coffey vs. | 
meetings and vote, you |! 14 A. 2nd 
the right to “grouse” wh™lBdent of Pen 
things do not suit you! filed a ex 
We hope to see you enile and Dc 
that new member on Janua™mrt against 
15. dent of New 
Emma E. Dillon, Secretarmgme Court hi 
n of the Ac 





5 J. L. J. Index Page 5 
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URRENT DECISION 


Continued from page 1) 






r callin: 
om of La 
id we r CELTS 
and pregiudson County, New Jersey, 
n. We ngmployed here and has not 
i ourseimported his wife for the past 
ically, vears. She is willing to live 
yw we halk her husband, he however, 
live with her. 

»e defendant moved to dis- 











the complaint on the 
ible? Tand that the Juvenile and 
ler in mestic Relations Court is 
nember ut jurisdiction in that the 
the Ung is not a resident of the 
i the Bygte of New Jersey. 
f Natiogg,. revision of the Act creat- 
Ossible’ a? the Juvenile and Domestic 
ause Of @Btions Court (P. L. 1929, p. 
"SS MOg™ amended P. L. 1935, p. 914, 
Ive YOU gm R. S. 9:18-14) provides, un- 
er t heading, “Concurrent 
1€ NAMige diction”: “The Court shall 
by his qe jurisdiction to hear and 
dediczggermin e disputes and com- 
Under ggg, : involving the domestic 
he Duly: where the gravamen of 
the Cityg complaint is the failure to 
re throggeide support or adequate 
n the ort, or desertion”, pursuant 
chart b h the present proceedings 
fixed Stag instituted. It is further pro- 
his Cegg§q: “It shall have jurisdic- 
gm to hear and determine com- 
nt flippg™.+s for the violation of the 
value 7 ig laws: Sub-title 15 of 
> for Da title “Administration of 
onic mig) and Criminal Justice” 
rs as fig®-001-1 et seq.), chapter 1 of 


f the “4@ title Poor (S 44:1-1 et seq.),|concededly, if defendant and 
e Heavgg@>ter 6 and chapter 17 of this!complainant are still husband 
the tle (S 9:6-1 et seq., and 9:17-l|/and wife, there has actually 
his fut and article 4 of chapter| been) an abandonment and re- 
incongu title “Institutions and|fusal to support, as specified by 
| ’ (S 30:5-33 et seq.). the statute. Moreover, if this 
F tion 5 of the Act of 1929|indeed be requisite, the aban- 
perhapigg Revised Statute 9:18-21,]donment and refusal to support 
ro under the heading “In-|were acts committed by the 
when gp: Proceedings”: “Pro-/| husband in this state, being acts 
eer before the Court shall|continuing during the period of 
anc@ @Bnstituted by a complaint or| his actual residence here.” It is 
@@tion cnd shall be verified by| noted that the proceedings in 
day, = th of the persons making | the Fried case is a chancery pro- 
hich complaint may be!ceeding and the case at bar is 
df conga: information or belief.” |a law court action. Both pro- 
_ ecti 6 of the Act of 1929, | ceedings are for support, but are 
9S. Thome ter 157 and by R. S. 9:18-15| pursuant to distinct statutes, 
; fevides under the heading} and are entirely different, as| 
iron oa ers of Court”: “The Court distinguished in Heirs vs. Heirs, 
the Kig@ vested with all the|132N. J. Eq. 610, 29 A. 2d 615. 

_@ers, rights, and privileges in-| The Juvenile and Domestic 
mos sd t the hearing, determin- | Relations Court, pursuant to the 
? d final disposition of all] revision of the Act (P.L. 1929, p. 
from ming before it under the | 274, R.S. 9:18-14) has jurisdic- 
ro of Section 9:18-14 of|tion to hear a complaint alleg- 
Mis title as are or may be exer- | ing the failure of the husband to | 

hear ige enjoyed by any court! provide support or adequate sup- | ____»_—> 
me sug jurisdiction over such | port or desertion. The revision of 
_, fs. and the process to secure) the Act (P. L. 1929, Chapter 157, 
paciege arance of parties and now R. S. 9:18-21) has also pro- 
. shall be, as nearly as/vided a direct relief for the 
hat ** tay be, the same as is required | neglected wife by permitting her 
-_ other courts in such/to make the complaint. Hall vs. 
not E"Gt+ers. and shall be served as Corio, supra. The verified com- 
. i ‘ases before the Juven-|plaint in the case at bar com- 
o Domestic Relations] plies with the revision of the 
‘br: Act, charging that the husband 
end & Hall vs. Corio, 122 N. J. L.| for the past two years has not 
NT §§4A. 2d 46, the Supreme Court supported his wife. The failure 


that pursuant to the revi- 
f the Act to establish the 
ile and Domestic Relations 
adopted in 1929, Pamph. 
274, N.J.S.A. 9:18-1, et seq.) 
Juvenile and Domestic Re- 
ns Court had jurisdiction to 
order requiring the 

to pay $10.00 weekly 

a duly verified petition al- 
desertion and non-sup- 
and that the overseer of 
oor need not make the 
iplaint. The residence of the 
> Was not in issue in the case. 













not g0@™Mm Coffey vs. Coffey, 125 N.J.L. 
you | 14 A. 2nd 485, the wife, a 
e” wh@dent of Pennsylvania, made 
yu! filed a complaint in the 
you enile and Domestic Relations 
Janu@™@rt against her husband, 2 


dent of New Jersey. The Su- 
ne Court held that the re- 
n of the Act to establish the 


Juvenile and Domestic Relations 
Court (adopted in 1929, Pamph. 
L. p. 274, N.J.S.A. 9:18-1, et seq.) 
enlarged upon the jurisdiction 
of such courts as defined in the 
pre-existing enactments. The 
court however vacated the order 
of the Domestic Relations Court 
for lack of jurisdiction since the 
order was entered prior to the 
adoption of the revision of the 
Act, which then required the 
complaint to be made by the 
Overseer of the poor, and the 
case of Hall vs. Corio, was there- 
fore held not in point. 

In Fried vs. Fried, 99 N. J. Eq. 
106, 132 A. 674, a separate main- 
tenance proceeding was _ insti- 
tuted by the wife, a resident of 
New York, against her husband, 
a resident of New Jersey, pursu- 
ant to the Divorce Act. The court 
decided it had jurisdiction, and 
neld: “A bill for maintenance is 
an action in personam. Being a 
personal action, it must needs be 
brought in the state where the 
husband is located. The husband 
was served here, and admittedly 
resides here, and has appeared 
and defended generally. That 
this court has jurisdiction of the 
proceedings, as a suit for main- 
tenance, is not challenged nor 
could it be successfully. It has 
jurisdiction over the persons, as 
has been noted; assuredly it also 
has jurisdiction over the subject 
matter, for the bill alleges (and 








of the husband to support his 
wife was committed in this state 
and continued during the per- 
iod of his residence here. 

The Juvenile and Domestic 
Relations Court, pursuant to the 
revision of the Act (PL. 1929, 
Chapter 157, now R. S. 9:18-15) 
has the power to hear, determine 
and dispose of all cases pursuant 
to R.S. 9:18-14 of the revision of 
the Act, and to secure the ap- 
pearance of parties and witness- 
es by process. The defendant, in 
the case at bar, resides in New 
Jersey, is employed here and 
process was served upon him in 
this state. 

Therefor the court has juris- 
diction of the present proceed- 
ings. The motion of the defen- 
dant to dismiss the complaint 
is therefor denied and an order 
will be accordingly entered. 








| 
| 
| 
| 





DIGESTS OF RECENT 
OPINIONS 


(Continued from page 2) 


CONTRACTS—Parties to a con- 
tract may not fix a penalty for 
its breach. 

DAMAGES—Distinction between 
penalty and liquidated dam- 
ages is tested by reasonable- 
ness of amount stipulated by 
parties in the contract. 





Digested from an opinion ren- 
dered by Porter, J., on Dec. 23, 
1943. N. J. Sup. Ct. Suburban v. 
Mollica. Charles I. Malovany; 
Edwin G. Adams for pltf.-resp. 
William H. Yanowsky, Alfred J. 
Grosso for deft.-applt. 


Plaintiff sued for breach of 
contract and recovered’ the 
amount due together with liquid- 
ated damages, the contention 
being that the contract should 
have been construed as provid- 
ing for a penalty and not for 
liquidated damages. 


Plaintiff is a distributor of 
liquified petroleum known as 
“bottled gas.” On April 8, 1939, 
the parties entered into a writ- 
ten agreement under which de- 
fendant agreed to purchase from 
plaintiff exclusively all liquid 
petroleum gas required by him 
at the premises specified for a 
period of three years at a fixed 
price and to pay the regular 
charges for installation and ser- 
vicing of necessary equipment. It 
was also provided that a month- 
ly minimum charge would be 
$1.15. The clause of the contract 
concerning damages reads as fol- 
lows: “Inasmuch as any loss aris- 
ing from a breach of this agree- 
ment would be difficult of deter- 
mination it is agreed that liquid- 
ated damages for any such 
breach is agreed upon to be fixed 
at the rate of $2.00 per month 
for all unexpired months of the 
life of this agreement.” At the 
time of the breach the contract 
had eight months to run. 

Parties to a contract may not 
fix a penalty for its breach. The 
settled rule in this state is that 





Seledion of Judges 


(Continued from page 1) 





sociation, and Thomas Keough, 
president of the Bronx County 
Bar Association, who, with the 
respective chairmen of their ju- 
diciary committees, John G. 
Jackson, Theodore Kiendl and 
Bernard Trencher, were named 
as a liaison committee to con- 
sult with the Bar associations of 
other districts and the State 
Bar Association. 

Mr. Wardwell made public a 
list of 51 lawyers who had been 
invited to serve on the commit- 
tee, including Arthur A. Ballan- 
tine, C. C. Burlingham, Grenville 
Clark, Frederic R. Coudert, Fred- 
erick E. Crane, John W. Davis, 
Edward R. Finch, Charles E. 
Hughes, Jr., John G. Jackson, 
Robert McC. Marsh, George Z. 
Medalie, Nathan L. Miller,, Wil- 
lian D. Mitchell, Basil O’Con- 
nor, Joseph M. Proskauer, Sam- 
uel Seabury, Clarence J. Shearn, 
Henry W. Taft, Ignatius M. Wil- 
kinson and Paul Windels. 














a. 








such contract is unlawful. Li- 
quidated damages however are 
enforceable, and the intention of 
the parties will be carried out. 
The distinction between penalty 
—, 

and liquidated damages is to be 
tested by the reasonableness of 
the amount stipulated by the 
parties in the contract. If un- 
conscionable, exorbitant or ex- 
cessive under all the. conditions 
and circumstances they are a 
penalty and not recoverable be- 
cause the law limits recovery to 
indemnity from loss. 


It has also been held that 
where damages are uncertain in 
amount and not readily suscep- 
tible of proof and the parties have 
agreed upon a sum not dispro- 
portionate to the presumable 
loss it may be recovered as li- 
quidated damages; “but where 
the agreement contains discon- 
nected stipulations of various 
degrees of importance, the sum 
named—will be considered as a 
penalty, unless the agreement 
specifies the particular stipula- 
tion or stipulations to which the 
liquidated damages are to be 
confined.” 


It is appellant’s contention 
that under these rules the dam- 
ages for the breach of the con- 
tract should have been found in 
a nominal amount, there having 
been no proof of actual damages 
sustained; that the contract 
should have been construed by 
the trial court as providing for 
a penalty and not for liquidated 
damages. The court thinks not. 
It seems obvious that the plain- 
tiff was unwilling to assume the 
expense of installing pipes, 
cabinets and other equipment in 
defendant’s premises without as- 
surance of indemnity against 
loss by securing a contract for 
exclusive sales for a reasonable 
period and for some formula for 
fixing liquidated damages in 
case of breach by the defendant. 
The amount specified as liquid- 
ated damages considering the 
nature of the contract, the mini- 
mum monthly charge and the 
proofs of the quantity of gas sold 
during the life of the contract 
satisfies the court that the 
amount of $2.00 per month is 
not exorbitant, excessive or un- 
conscionable. It seems to the 
court to be a reasonable and fair 
amount to fix as indemnification 
and does not seem to be a pen- 
alty. Affirmed. 





PRACTICE—An order directing 
defendant to make payments 
out of income is to be made by 
the judge granting the order 
for discovery. 

Digested from an opinion ren- 
dered by Parker, J., on Dec. 28, 
1943. N. J. Sup. Ct. Young v. 
Stevens. David Cohn for pltf. 
Morris Pashman for deft. 

On application to set aside 
order to make payments out of 
income on account of judgment. 

Pursuant to judgment duly 
entered in favor of plaintiff and 
against the defendant, there 
was an order made by me for 
the examination of defendant in 
supplementary proceedings, and 
thereafter an application before 
Mr. Justice Porter under R. S. 
2:26-163 for an order directing 
defendant to make payments out 
of income: and he accordingly 
made order for the payment of 
$35 per week. Some payments 
were made, but were later dis- 
continued, and there was an ap- 
plication before me to hold de- 
fendant in contempt, and a cross 
application to discharge the 
order. 

I conclude that the order 
should be discharged. The ex- 
press language of the statute 
provides that such order be made 
by “the judge granting the order 
for discovery.” The order made 
by Justice Porter was without 
legal support, and failure or re- 
fusal to comply with it does not 
in my judgment constitute a 
contempt. The application in 
that regard is therefore denied. 
Based on the same premises, the 
order to pay must be recalled. 
Such will be the order. 


ANNOUNCEMENT 
Rothbard, Greenstone & Har- 
ris announce the admission of 
Clarence Talisman as a member 
of the firm. The firm name will 
be “Rothbard, Greenstone, Har- 
ris and Talisman”. 








Want Someone Located? 


There are many situations 
concerning a missing person 
that arise in the practice of 
law, where our services can be 
extremely helpful and, in the 
final analysis, the least costly. 


SKIP TRACERS CO. 


515 MADISON AVE., N. Y. C. 


























Revision of Wills 


N°? MURE IMPORTANT DUTY rests with 
attorneys and corporate fiduciaries than 
continually to recommend to their clients that 
they review their estate plans in the light of 
changing economic and social forces. 

The drafting of legal instruments is the 
lawyer’s business. 
the business and investment problems of estate 
management and planning, this institution has 
had long experience. 

The Fidelity Union Trust Company be- 
lieves that co-operation in serving best the in- 
terests of mutual clients should be the common 
purpose of both members of the bar and trust 
companies, and pledges itself to this policy. 


FIDELITY UNION 


rRUST COMPANY 


On matters pertaining to 
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Elizabeth, N. J. 
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, . ) SHERIFF'S 
CERTIE {CATE OF Pissuce TON . Be hie B. Cockein, com _, versey Setween United States Savings CER1LIib tUALk UF DISSULLLIUN CERTIFICATE UF DISSOLUTI 
To all to whom these presents may come, enue TI ae Bauk of Newark, N. complainants, and To ali to whom these preesnts may come, | T 2 chom se presents ma 
Greeting E Vres ia 0 Donnell, et ais., defendants. Fi. fa., Gre ng: : - ing ‘ 
WHEKEAS, It appears to my satisfaction, 1 Korpsak, } e of mortgaged premises ; ~~ WHEREAS, It appears to my satisfaction, | RKREAS, It appears t 
by Guly authenticated record of the proceed i- @ of mort rtue of ee ohent ston d writ of fit a by dusy ont ulicaled - ord ie + proceed y duiy authenticated r 
ings for the voluntary dissolution thereof by a tt mg J rt H righ yma ohare + aun ce ne “towne ny ne . 
the unanimous consent of all t stockhold > i rit ge yg ree rE fe mnhen ronr yr mangle a ee : os 1 2 
ers, deposited in my office, that d, 1a XJ Y- Rights ~ ry e OW Ale ~~ as REFININ¢ saree” Bo I ye 
SCHOENLEBER'S NEWAKK PIPE we, at t aaa a g en ee as en ee et ee ee 
a corporation of this State, whose p sday, the twent Ps . “rn > rs eae 
office is situated at No. 20 Brantor xt, at t ‘ ‘ -agage’ < 
in the City of Newark, Cour tract r a = ' 1 
Eesex, State of New Jersey, (Louis Schoe after Sta \ 
leber being the agent there n charg g and ‘ ae % a . 
thereol!, upon whom process “ ser eit ark, | . t . 
has compiled with the requi ts of le | 4 ‘ : he 
14, Corporations, Generai, of Kevised Sta- | Bee zz tt east I ow Tn - 
tutes of New Jersey, preliminary to the Street at @ point therein distant souther ¢ i a 
issuing of this Certilicate of Dissviut 173 feet and 2 inel from t : ‘a ° 
NOW THEREFORE, [, Joseph A ) f th \ ' Fourth A “ ah tag a 
Secretary of State of the Stat t g along | 1 St — io Sheen! 
Jersey, Do Hereby Certify that ‘ t and 6 es; t sesots “ + 
corporation did, on the twenty-seve at eht ang t I ‘ s ) ort 
of December 1945, file in my office a duiy | th therly para t S : 
executed and ‘ sel n Ww g t st feet d ¢ and ~ 
the dissolution é cor ration ex ted t ht x ; t t 
by all the stockholders thereof, hich said | t - pla Beg g oma 
consent and the record of th pr edings 5 K 1 . od 
aforesaid are now on ti in my said ol! st t, 3 ‘ N. J : ie 
as provided by law. ! ’ t , i y law. . e , ‘ SaTT Be 
IN PRSTIMONY WHEREUI Ijto »b at } TESLIMONY WHEREUF, l 7 ee ed <TI} 
have hereto set my han I Iw ! ind kight H ve hereto set my baud and a t 
affixed my official seal, at ‘I Dolla 1 Sixt ‘ 2 at Trent thie hot ‘ ge ae 
ton, this twenty-seventh day of{t t = ' t of Dee e “he 
(Seal) December, A. LD. o tl and nine \ , , A - 2d %, 4 Sea A e hu 
hundred and forty-three GhORGE HH is I 4 H al) 
J. A. BROPHY, Har G. St $16.38 ry B-1 ert 
Secretary of State. Ld Ib ‘ J ‘ I -! SHERIFF'S SALI | Cha ry 2 ‘ > 
LJ Dec. 30, Jan. 6, 13, 20 $16.80 | -— ; et j » St substitut [ J Le 23 Ja 6. 13 $16.5 - = 9 
7 : room j an -_ 





STATE OF NEW JERSEY SHERI \ in ¢ s 3 ‘ it lating ¢ rE OF NEW JERSEY . 








_ 
_—_-~7Wm“"a“—a—V“3<—-_ 
DEVARTMENT OF STATD i I ! : sina 1 Ida hk bl KIM ft OF SIATI < 
CERTIFICATE OF DISSOLUTLON sinant and Ma ee jer 1 4 r sale ¢ IFICALE OF DISSOLUTION op REEARIMENT OF STA i 
o ali to whom these presents may come, ! . t . taged prem i fs ma ’ tap eget erage er etree RTI 
Greeting Sara i virt t t tat tori ais? ‘ y & 
WHEREAS, It appears to my satisfactio I I ! ‘ to nu ted, I sha ‘ f HEKEAS, It st t t ne al 
by duly authenticated record t i vend at t ‘ t Hu t i i t I a iree 
ings tor the voiuntary dissolutic I ve i vw) 
the unanimous consent of all Kt vi “g du!) 
ers, deposited in my office, that S t “- sf 
CLINTON REFINING CO i I ’ t ‘ Fs i. t t ‘ LRADING MPANY, J : osit 
a corporation of this Stat he i cipal t I t “ rsey t Stat i - 4 * on s 
vifice is situated at No viv | t hi y t t ss t t t t t ted t ‘ 744 is “ = ‘orp 
Street, in th City o Ne rk, County of t t t \ th t est < ’ t t = ¢ t the Cit ice 
Kssex, State of New Jersey Joli leicher, . t St t t r - S b- Feats, “ps the 
being th agent = thers nud urge t rt \ t Sixt gt : t ‘ i ite 
thereof, upon whom process may be served), leg t t t t i — tb 
has compiued with the req ui . Lit t t t rt $ 3 
14, Corporations ; \ Revised Sta t t ,t t thirt grees s “ apli 
tutes o! New Jer » prelimingt to the t t ty and ? “age” - 
issuing f this Ce ‘ ol in slut x t ) ) 2 fi 
NOW THEREPORE, 1, Joseph A. Brophy, | t t t Ps t i ty it oO , 
Secretary of State of the Stat if vew TT » St t t y lot St S t Stat t Stat ss ‘ eg try : 1 ele 
Jersey, Do Hereby Certify that t said t t ‘ r x along said st i ‘ that 
corporation did, on th ty-sev th ay ft t t St t t t t t had a t i elat a 
of December, 1045, f my o a dui ht t rt “ M t t t t , ath 





executed and attested ti writing to t t i ! ben “ x ted 1 ttested t riting ¢ 

the dissevlution of id corpora ‘ ! t t t t t 

by all the tockhoiders the ) h said fa t ‘. J : t tock 

consent and tl record o li | ling t t t l t t t brect t r t liny 

aforesaid are vo mt nh my aid the t t t 

as provided by law. t t “ ght and I iH i ! t 4 
IN PRS TIMONY WHEREO! I t t it p hight ‘ ~ N It ! I 
have hereto set mi t t 
attixed my ofticial eal, at J 
ton, this twent nin ay 

(Seal) December, A. LD. o the aid Put i Ss Hi ‘ es t e . 
hundred and forty-three 1» l - | ty : 
J. A. BROPILY, 
Secretary ¢ Siale ‘ Estat Wil iM il [iit 

L.J Dec. 30, Jan. 6, 138, 20 S1G.S8U | ' vl OF SETTLEMENT , ’ 2 





y hand = and te t get th t nal reto t 4 











l42/546 rt 
IN CHANCERY OF NEW JERSEY-—TO > — t t Will and Testa G 1. Casey a Mrs. George H 
JACOB HORN, FAY BE. HORN . ; ; t Wi AM | eae wet Hi : und their heirs vt Ss 
RUTH FIGEKTON, CARL FIGERTON ted 1 stated : i sentatives, a a 4 . 
her busband, MILDRED HORN and MEI ‘ i tt t their leVisees, ex 
VIN HOKN, her husband . , . - : t strators, grant assig . 
By virtue of an Order of the Court of |, S . ; ssors right, ¢t r terest er 
Chancery of New Jersey miack t la . * , t ‘ ts 
aud date hereol, in a caus \ t > 








kL. Llorn, ’, rtou . 
Carl Figerton, her husband, Melvin Horn and , * : eteut lating Corporat : npiainant : t t % 
Mildred Horn, his wife, Jur Hie and the [7 at t . . ‘ x H. Casey and t Ss, a ‘ 
State of New f : ‘ , t } ar t 





are required to appear and as 


Bill of said complainant on or betore LEGAL NOTICE tate of HARRY D. MADDEN, deceased. | Defore the 11 f February next 

















or ae et a eer crs 














l6th day of February next, or th nd | ~ re k ‘ 

will be taken as confessed against y - note] oe Ysa dak tae, i tx | ax < 
fhe said bill is filed to foreclose the mo STAT NEW J Y - a rc ° Ps <t W it tt t 

gage made by Jacob Horn and Bertha H DEPARTMENT OF STATI : 14 y D ADDEN. d t iW : Building » A= 
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County Courts 


ATLANTIC COUNTY 
Supreme and Circuit 

Hon. Albert E. Burling 

Jury Trials for January, 1944 
Term commence February 7, 
1944. 

Motions—Fridays at 10:30 A. M. 
in the Atlantic County Circuit 
Court, Guarantee Trust Blidg., 

Atlantic City. 

Common Pleas 

Hon, Robert L. Warke 

Motions—Fridays at 10 A. M. in 
Atlantic City Chambers. 


BERGEN COUNTY 
Supreme and Circuit 
Hon. J. Wallace Leyden 
High number reached: 
Common Pleas 

Hon. A. Demarest Del Mar 
Motions—First Friday of each 

month. 





128. 


BURLINGTON COUNTY 
Supreme and Circuit 
Hon, Albert E. Burling 
Jury Trials—weeks of January 
10, 17 and January 24, 1944. 
Motions—Fridays at 10:30 A. M. 
in the Atlantic County Circuit 
Court, Guarantee Trust Bldg., 
Atlantic City. 
CAMDEN COUNTY 
Supreme and Circuit 
Hon. Samuel M. Shay 
Motions—Every Friday at 10 
A. M., Camden Court House 
Annex, Room 6. 
CAPE MAY COUNTY 
Supreme and Circuit 
Hon. Albert E. Burling 
Jury Trials—weeks of March 20 
and March 29. 
Motions—Fridays at 10:30 A. M. 
in the Atlantic County Circuit 
Court, Guarantee Trust Bldg., 
Atlantic City. 


CUMBERLAND COUNTY 
Supreme and Circuit 

Hon. Samuel M. Shay 
Motions—Every Friday at 10 

A. M., Camden Court House 

Annex, Room 6. 

Common Pleas 

Hon. W. Howard Sharp 
Motions—Every Friday at Court 

House, Bridgeton. 


ESSEX COUNTY 
Assignment Judge 
Hon. Wm. A. Smith 
Acting Assignment Commissioner 
Arthur Goldbaum 
Supreme and Circuit 
Weekly call of January 7. 
High number reachea: 720. 
Common Pleas 
Hon, Richard Hartshorne 
Weekly call of January 7. 
High number reached: 390. 
Motions will be heard by Judge 
Wm. A. Smith on January 7, 
immediately after the weekly 
call. 
GLOUCESTER COUNTY 
Supreme and Circuit 
Hon. Samuel M. Shay 
Motions—Every Friday at 10 
A. M., Camden Court House 
Annex, Room 6. 
Common Pleas 
Hon. Elmer B. Woods 
Motions—Every Thursday. 





HUDSON COUNTY 

Hon. Thomas Brown 

Weekly call—January 7. 
Supreme: 180. 

High numbers reached— 
Circuit: 124. 

Motions — Fridays immediately 
after weekly call. 


Common Pleas 
Hon, Paul J. Duffy 
Weekly call of January 6: 
High number reached—172. 


HUNTERDON COUNTY 
Supreme and Circuit 
Hon. A. Dayton Oliphant 
Motions—Every Friday at Tren- 
ton. 
Common Pleas 
Hon. Philip R. Gebhardt 
Motions—Mo! 10 A. M. 
Orphans’ Court Monday of 
each month at 10 A. M. 


days at 


+ 
first 


MIDDLESEX COUNTY 
Supreme and Circuit 


Hon. A. Dayton Oliphant 





Motions—Fridays at Trenton. 
Common Pleas 
Hon. Adrian Lyon 


Klemmer Kalteissen 
Every Friday. 


Hon. 
Motions 
MONMOUTH COUNTY 
Supreme and Circuit 

Hon. Robert V. Kinkead 

High number reached in— 

Weekly call—126 

Daily call—120 

Motions—at fFreehcld, Friday, 
January 7, 1944, at 10 A.M. 


Common Pleas 


J. Edward Knight 
at 1:30 P. M. 


Hon. 
Motions—Thursday 


MORRIS COUNTY 
Common Pleas 
Hon. Albert H. Holland 
Motions—First and third Thurs- 
days of the month. 


PASSAIC COUNTY 





Robert H. Davidson 
189 | 
10 A. M 


Hon. 
High number reached 
Motions—Fridays at 


Common Pleas 
High number reached: 60 
SALEM COUNTY 


Supreme and Circuit 
Hon. Samuel M. Shay 
Motions—Every Friday at 10 

A. M., Camden Court House 
Annex, Room 6. 


SUSSEX COUNTY 


Common Pleas 


Hon. John C. Losey 
Motions—Third Friday 
month. 


of each 


UNION COUNTY 
Supreme and Circuit 
Frank L. Cleary 
High number reached: 468. 
Motions—Friday, January 14; 

thereafter every alternating 

Friday. 


Hon. 


Common Pleas 
High number reached: 219 
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Accumulation Of Potential Divorces At War’s End 
To Be Highest in History, Judge Thinks 


Chicago, Ill. (CCNS)—A pre- 
diction that the accumulation of 
potential divorces at the end of 
the war will be the highest in 
history was voiced here by 
Superior Court Judge John C. 
Lewe. 

Judge Lewe attributed the sit- 

to hasty war marriages, 
migration to war centers 
and the financial difficulties of 
those with fixed incomes. 

“Many marriages,” he said, 
“have been temporarily saved by 
men enlisting in the Army 
temporary patriotic reasons, 
because of the allotments paid 


uation 
mass 


Ior 


or 
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Canadian Lawyers 
Sir Lyman Duff Leaving Bench 
After Term Twice Extended 
By Special Act 


Ottawa, Ont. (CCNS) — When 
Chief Justice Sir Lyman Duff 
makes what is expected to be his 
ist appearance on the bench of 
the Supreme Court of Canada 
this week, he will hear tributes 


to his long and distinguished 


ervice from leading representa- 
tives of the legal profession. 
Aime Geoffrion, K.C., who has |} 
argued before the Chief Justice 
in scores Of cases, representing 
the Quebec Bar; Cyril Caron 
K.C., of Toronto, representing 
the Ontario Bar, and Philippe 
Brais, K.C., of Montreal, Dom- 


nion vice-president of the Can- 

dian Bar Association, have been 
inofficially designated as 
spokesmen for the Bar of Can- 
ada on the occasion. 

Sir Lyman will be 79 years old 
January 7, when a special act of 
Parliament, passed session 
to extend his term, expires. He is 
four years beyond the 75 
rears which is the normal 
tutory retiring age for judges of 
the Supreme Court Canada. 
He has been 37 years on that 
bench. 

The aging jurist was given 
three-year extension by act 
Parliament in 1939 and another 
year by a second special act. 
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by the government to wives of 
service men, but most of them 
probably will rebound to the di- 
vorce courts at the end of the 
war.” 

Pointing out that the divorce 
rate in the United States is the 
highest in the world and stead- 
ily increasing, the jurist com- 
pared America’s rising spiral to 
that of ancient Rome, where one 
woman had 10 husbands in a 


month and a man buried his 
twenty-third wife who had had 
21 husbands. 


Judge Lewe said that desertion 
and cruelty were the two most 
common — in \ divorce cases 

iS lino where runs 
than in 
any other.” 

Aiter necaTing 
free love 
riage 30 years ago, when one 

expected “to discard his 
mate like a new pair of shoes 
that squeaked,’ he expressed 

onfidence that 


ms promot 
ol 

mal 
Was 


riage will live because nothing 
better has ever been proposed 
and never will be.” 
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